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BUSINESS CRIME 



Nonprosecution Issues 



Stolt-Nielsen i 



Wlngfield had failed to fulfill 
provides parcel his obligations under the 



r shipping services. The company's 



T peals recently held that a'n'on- KV KiChafTi IVI CnOnAr Court found no tort™*™ between the 

prosecution agreement does not J auvuiuu 1«, VIUUpci governmental performances that Verru- 

bar the Department of Justice sio and Hoff had bargained for. and held 

from obtaining an indictment be- Stolt-Nielsen's outside anti- ^MKSI^^^w ._„ . .... . that preconviction review sufficed. 

fore there has been a Judicial determtna- trust counsel that it wm ^H H a Sf eemen ' s at the request of Unlike Verrusio and Hoff, who already 

tion that the private party breached the suspending the company" ■P^^^B £?^ J^' 1 T" °" ,S,dB had su ffe™d «°e harms flowing from in- 

W e °™ a ?J t ° t - Ni <'ls™S-A«-U-S..No. obligations under the agree- HT J^H w A™""""* con- dlctment. Stolt-Nielsen and Wingfield 

05-1480 (3d a,. March 23, 2006). The ment, and was considering KgHMI ™„„ « had not been mdlcted at *• «"» of 

decision was by two judges; Judge (now withdrawal of the grant of WKB 1MP I .- .?E?! a "» uTf"""^ Stolt-Nielsen's agreement. Therefore, 

Justice) Samuel A. Alito Jr. heard argu- conditional amnesrV The W^fts/m' 1 ™ ^ W StoI, - Ni * e ? and they had a stronger argument that their 

mentsonthBcase.butdidnotnRrtirf n »t„ ™>„. . -tZT"^ A . ■* '--"WS^^m. ■ 1 WiMfield w«r» onHtlorf f„ „ — .«...« ,, 

in the decision. 



Wlngfield were ei 



>naHy protected interest was in 



preconviction judicial deter- avoiding indictment as well a 
mination as to the alleged don. 
breach. The question was 



genera! counsel discovereru^^Ki: Z^ &%£££*£££ t^^^TZf^P «*225S2£££g 
lusion between the company and two 2002 In June 2003 it nlX ^S ™!« ? ™™.* dete ™ k »« on P™indict- victed and punished-as "not gene) 



.ms/ssasss ssss&isssx £"•=■=?=:--... *-pbs»s=v 

SS SiS&sisu *t=»a^ IS*-*-,- 



November 2002. Stolt-Nielsen tt 



l that antitrust violations had 

red, authorized him to seek amn...... „_ ,,.,„, „„ , ., 

ir the Justice Department Antitrust and an injunction 



enforcement of the 



I • orpurate leniency policy (see 

www.usdoj.gov/atr/public/guidelines/ 

lencorp.htm), and in January 2003 en- court, after an 

tered into a conditional leniency (i.e., evidentiary hear- 

nonprosecution) agreement with the ing, held that due 

government. t Q, e "irreparable 

. . , . consequences" of 

A closer look at the •» . »<»<=tm™t, 

„„„„ ,. " Stolt-Nielsen and 

nonprosecution agreement wingaeid were 

The agreement provided that, subject indictment judicial 

to Stolt-Nielsen's compliance with seven determination of 

"' *tt th e corporate leniency whether they had 



Wingfleldhad 

terest in pre- pleasantness of an indictment brought in 

, „ ™™ ■» ™,„» a „■«. ^ ° f good faith consfl tutes an injury that may 

ureacn, as contrasted with preconviction be remedied by a pre-indictment iniunc- 

review. The court held that they did not. tion. and neither have we." Id. at 22^5 

— ,n """ cases in It also Invoked refusals to hear interlocu- 

alre^ady tory appeals from denials of motions 



» fuU or partial those 



s, like Verrusio and Hoff, hi 



ciZeS'that *£ Precedents relied on 
MtaZM "wived individuals 




tion for lack of a _„_ „„„ „„ ,„ m „,,„ ,,.„„„,- 

preindictment ju- tion (which may add relatively little to 
dicial _ determina- the harm caused by indictment and tri- 



tion of breach, the 

7th Circuit held 

■ that a preconvic- 



The entry of public corporations in 



Particularly for a 

corporation, an 
indictment may be 

economically as 
harmfuh-ormore 
so— as an ultimate 
irth , rpro , d s , K c d conviction. 

the division determined that Stolt- agreement's fate- _ 
Nielsen had violated the agreement, it gration clause ■ 
would be void; and the Antitrust Division barred the government's reliance on a tion «ifn™H rrv „ *a.. .""iIVTo'j -o— ■<— -~ -»> "»i™" "^"< «> pay 

a-^="js6ianc: «rtfe-A=a,5S iHf 8 £w- bSssrssss: 

""T^vernmen, nonprosecution tt&Z^Jgk ^Br^^P ~ 't^SSl *&« 
commitment extended to all officers and government had [obtained Z benefit of mtaJ «™ k ° F . * P remdi f tment deter- importance they attach to avoidance of 

sxzssts&xx h&jszr™** §T^fxw-zz isrMRs^-'*— • 
"WasrssssaL jiJEffMSMttss Jt^-Sirj^--- ^^sssrsre; 

One of the seven conditions under the coW tolSShTS «ffto3t£ lEESSL'S r^™ ° D T lble ™ e P receden,s *• *> C1 ™* ™hed on 
corporate leniency policy was that the pressly decked to toSe ^£ ^etXoncf u t g A P ^ C M dU< ?K ta "* 1 " 1 mdivldllBl defend ^- "t cor- 
company, "upon its discovery of the Ule- for bad-faith nroSBcutionsT whinh h ™J,S "»"[* eonpluded that, to him, the porations. 

tfizxzsstt&ESi re^sssiaft,; aaiw^r-saa ,jsff==s5!?s^A«* 

tatofSS^r^TtoiiM f- has approved as to state prosecu- Uiat, for purposes of .due p'rocZ JSSSiT 
the collusion by March 2( 



>e activity." Stolt-Nielsen learned of tions. prosecu- mat, tor purposes of due process, precedents the 3d Circuit cited have 

'- ■■'■ ■' L -02. From its The court noted the strong policy that bre1cra^a^™oteL? S H^ 1 f e80d "terpreted such language as barring 

uivesugauon, me govennnent concluded the government adhere strictiv T hnmu' that risk ^ Protected him from successful prosecution only. See, e.g.. 

that Stolt-Nielsen's participation in the nity^nd other agreemen^riUi defen- ta««, B r » d„f» a , Uff »ette tt U5..217U.S. 423,431(1910).. 

conspiracy had continued, however, until dants or prospective deLTante who und^r toS,^'„w %* f^?** 0D e way to try to ensure a prelndict- 

November 2002. are „,„„ " co ^^tional riSte Thn ™ dw indictment when he entered into ment judicial determination of a defen- 

A subordinate of Richard Wingfleld, a existent of that °™IW «nJ^ M,,!? agreement for total immunity. The danfs breach is to negotiate for an 

company executive, had toldkS'de SH, flXS to3Z rt EZJ^K" G, f^J ,, S* ,tad ^e-» P«vision in th ^ 

antitrust counsel that the participation re w enforce ■»'* hreached. and it re-indicted him. The such a determination. 



Williams & Connolly in Washington. He ci 



h a determination. The Meyer court 
3d the absence of such a provision in 



